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Abstract

This paper studies the major steps in the liberalisation process of the Brazilian petroleum sector, focusing primarily on the constitution of its new contractual instruments. The Brazilian oil industry is experiencing dramatic changes imposed by the New Petroleum Law (NPL).
 The industry is presently governed and regulated by the National Petroleum Agency (Agência Nacional do Petróleo, ANP) through concession agreements to be signed with oil companies. This work discusses the origin and meaning of Brazilian oil concessions and shows that such contractual arrangement seeks to maintain an old national tradition of considering the oil business as a public service. Secondly, the paper describes some of the difficulties and limits of concession contracts in the national socio-economic environment. Following, this research flows into a comparative analysis of another sort of contractual arrangement, widely used by the petroleum industry in many parts of the world: the Production Sharing Contracts, PSCs. Finally, this study attempts to propose the use of PSCs in the early stages of the new petroleum era, followed by a combination of PSCs and concession agreements in the near future. We sustain, inter alia, that ANP should seek for legislative help from the Congress, in order to amend the NPL in order to be able to adopt alternative contractual formulas such as the PSCs to confer more flexibility to its policies.

Resumo

Este trabalho relaciona os principais passos do processo de liberalização da indústria de petróleo brasileira e enfoca principalmente na constituição de seus novos instrumentos contratuais. A indústria brasileira do petróleo enfrenta mudanças dramáticas impostas pela Nova Lei do Petróleo (NPL). Atualmente, a indústria é governada e regulamentada pela Agência Nacional do Petróleo, ANP, que deverá assinar contratos de concessão com empresas petroleiras. Neste trabalho, discute-se inicialmente sobre a origem e o significado da “concessão de atividade petroleira” no Brasil, mostrando que tal arranjo contratual busca manter uma velha tradição nacional de ver o negócio de petróleo como um serviço público. Em seguida, o estudo descreve alguns dos limites e dificuldades dos contratos de concessão no ambiente sócio-econômico nacional. A partir deste ponto, esta pesquisa desenvolve uma análise comparativa de outro tipo de contrato de petróleo, vastamente usado na indústria em várias partes do mundo, os Contratos de Produção Partilhada (Production Sharing Contracts, PSCs). Finalizando, este trabalho tenta propor a adoção dos PSCs nos estágios iniciais da nova era do petróleo, seguido por uma fase onde seriam utilizados tanto o sistema de concessões como o de PSCs. Sustentamos que a ANP deveria procurar apoio no Congresso, de modo a propor uma emenda à NPL na qual o uso de PSCs fosse também previsto. A possibilidade de uso de fórmulas contratuais alternativas daria à ANP mais flexibilidade para a necessária implementação de suas políticas petroleiras.

1.  Introduction

1997 was a historical year for the Brazilian petroleum industry (meaning, henceforth, both oil and gas). The approval of the NPL represented a substantial progress in the transformation of Brazil’s institutional oil order. The history will likely consecrate to this new law a place as important as the one occupied by the Law n( 2.004 of October 3, 1953, that created Petrobrás, the Brazilian NOC, and the State monopoly.

Nevertheless, by the end of 1997, there hovered already great distrusts in the air. Contrarily to what had been proposed by the NPL, the Brazilian government had been unable to execute its own agenda and establish ANP. The new Petroleum Agency was expected to take place no later than 6 December 1997, and should be the most important institutional instrument to open up the former national oil monopoly. Concerns started to arise from private investors due to the apparent governmental immobility.

The final endowment of ANP in the very beginning of 1998, and the nomination of Mr. David Zylbersztajn (the son-in-law of Brazilian President Mr. Fernando Henrique Cardoso) as the Agency’s general director, were full of significance and very well received by the market.
 The Brazilian government had finally given clear signs of its real commitment to quickly implement the modifications proposed by the NPL. The authorities signalled to the international investors their desire to significantly improve the country’s political environment for oil activities. The government seems to have understood that the country could not afford to be drowned in political immobility.

Once constituted, two urgent issues arose for ANP to deal with. The first is the definition of which exploration, development and production areas, formerly held by Petrobrás, will remain in the Brazilian state company’s hands and which will be relinquished to ANP and licensed again to other oil companies.
 The second is the definition of the terms of contractual instruments that will regulate the relationship between the ANP and any other operator interested Brazil and this includes Petrobrás. This paper will focus on this second issue. This article analyses the contractual instrument foreseen by the NPL under the point of view of its adequacy for ANP to pursue its important missions and examines the possibility of exploring other contracting formulas.

2. The Brazilian concession: its origin and meaning

Looking into the NPL, it is interesting to observe that Brazil has chosen only “concession contracts” to govern its new oil regime. The law rules that ANP will have to sign concession agreements with oil companies and that new concessions will be granted through competitive bids. Whatever private or public operator, including Petrobrás, will be allowed to participate, alone or joining a partnership or joint venture, in these bids. ANP shall guarantee the principle of “competitive fairness” in these processes, whether the candidate for leaseholder is Petrobrás or not.

The NPL does not foresee the use of Production Sharing Contracts or any other alternative contractual arrangement.
 Thus, Brazil will not follow a worldwide trend in which PSCs are increasingly more accepted. This contractual formula seems to be gaining grounds especially in those countries where major regulatory system changes are still taking place. Indonesia, for example, pioneered in the use of PSCs when Dr. Ibnu Sutowo, founder and first President-Director of Petramina, the Indonesian NOC, borrowed the concept from other sectors of the economy such as timber and agricultural production industries. The first contract of this type signed by Indonesia dates back to 1960 and the country has implemented a number of developments to these agreements since then.
 Host governments and companies seek to preserve their flexibility to meet changing conditions within the countries.

Moreover, Brazil will not restore the system of Risk Service Contracts (RSCs), which had been adopted from 1975 to 1988. At that time, the international community agreed that Brazil’s RSC formula was quite an interesting solution to deal with a difficult political situation. Nevertheless, the failure of this period to boost the Brazilian oil production and reserves seems to have condemned the risk service arrangements. Within the current economic and political oil environment, the companies are no longer willing to accept the restrictions that were imposed by the government through the risk contracts. They understand that political barriers to the entry of new firms in the country have been considerably reduced.

Instead, the NPL has, to a large extent, recovered an even older Brazilian tradition. Until 1938, the oil industry in Brazil was governed by a very liberal regime. All oil activities were developed through concessions granted to private investors. Oil production was considered a mineral activity. As a matter of fact, it was treated under the Mineral Code of 1934. There was no specific legislation for petroleum. This institutional arrangement has worked until the promulgation of the Law n( 395 of 29 April 1938, which created the National Petroleum Council (Conselho Nacional do Petróleo, CNP), starting the first wave of oil nationalism in Brazil. 

Law N( 395/38 declared all oil activities a public service and they had to be performed and regulated by the CNP. Refining activities were also nationalised. It was further claimed that “the country, which did not control its petroleum, could not be considered independent”.
 The increasing state presence in the oil business was crowned with the enactment of Law n( 2.004 of October 3, 1953. This law eventually established the state oil monopoly and created the Brazilian NOC, Petrobrás. The company started its operations on 10 May 1954, after inheriting CNP’s assets: oilfields producing 2,700 bopd, one refinery in the state of Bahia processing 5,000 bopd, another one in the interior of São Paulo under construction, 20 tankers with a total capacity of 221,295 tons, recoverable oil reserves of 15 million barrels (bbl), among others.
 The promulgation of such law inaugurated, inter alia, the second wave of oil nationalism in the country. 

All oil activities but distribution and retail marketing were declared monopoly of the Federal Union, which should exercise its monopoly rights through CNP, as the regulator, and Petrobrás, as the executive arm. Petrobrás would work through the whole oil chain as an integrated company. Initially, its activities should be approved and controlled by CNP. However, with the gradual drain on CNP’s power and the strengthening of Petrobrás, the monopoly structure consolidated itself, becoming even a constitutional matter in the Federal Constitution of 1967, and Petrobrás’ omnipresence in the Brazilian oil scene was ratified.

The NPL redeems both the concession instrument that was adopted by CNP before 1953 and the view of the oil industry as a public service rather than a mineral or industrial activity. It is said to be the law that gives flexibility to the oil monopoly, because petroleum resources remain under the monopoly of the Federal Union, but now having ANP rather than Petrobrás as the regulator. ANP’s first mission is to promote free market condition in the industry, placing Petrobrás in direct competition with other oil companies.

It is fair to say that this history and the vision of the industry as a public service have made the case for the present concession type of contract, instead of any other sort of petroleum arrangement. Two years before the approval of the NPL, the Brazilian Congress had put on trial and approved the Law n( 8.987 of 13 February 1995, the New Concession Law (NCL), which was considered a very modern piece of legislation. It sounded therefore time saving to extend the concession scheme to govern the oil business as well. It would probably be a very hard task for the Congress to pass any legislation for a contractual instrument that was completely unfamiliar to the Brazilian tradition.

3. The limits of Brazilian oil concessions and the need of alternative contractual formulas

The origin and meaning of the Brazilian oil concession define, to a large extent, its limits as an appropriate tool to govern the new oil regime that is being built in Brazil. In this section, we discuss the convenience for ANP to outlook alternative contractual formulas in addition to the current concessions.

A comprehensive investigation of the developments of petroleum contracts around the world easily points to the fact that the type of contract is not exactly the most important issue. There are successful contracts of each type being used.
 As well, there are contracts that are actually a combination of classical types of agreements.
 The point that really matters relates to the provisions of the contract clauses and the control mechanisms. However, the history and meaning of Brazilian oil concessions may bring some problems in the future. Through the following sections, we will describe some of the issues that should be considered by ANP in order to maximise the economic and social benefits from the exploitation of Brazil’s oil reserves, while still making it an attractive destination for the International Oil Companies (IOCs).

3.1. The issue of flexibility to compensate high fiscal risks 

As we have mentioned the major difference between a PSC and a concession contract is that, in the former, the host country and the oil company share production in accordance with stated percentages. In the concession arrangement, and that includes the one proposed by the NPL, the oil companies retain direct ownership over the petroleum produced and share the oil rents with the host country through several fiscal instruments. For example, the NPL provides for four types of governmental participation: (i) royalties; (ii) signature bonuses; (iii) annual payments of a prescribed sum per Km2 comprised in the contracted area; and (iv) a special participation which is hooked to well productivity.
 Moreover, the oil companies are submitted to the normal tax obligations of the Brazilian fiscal system.

It is obvious that, given the economic picture of oil today, the Brazilian authorities must rationalise this governmental participation and keep its fiscal eagerness relatively down if Brazil is to be seen as a competitive option for oil investors. ANP is certainly aware that the market is not favourable to host governments that demand oil rents as they used to do in the 1970s and the early 1980s.

However, the pressures from other parts of the government upon ANP might be tremendous. With the nation’s and the government’s financial condition far from being balanced, there is certainly a big risk of ANP being “appropriated” by the economic authorities from the Ministry of Finance, the Ministry of Planning or the Central Bank, all of them willing to ease Brazil’s budgetary problems through a higher share in the oil wealth. Usually, these authorities are finance-driven rather than oil-driven. They are not involved with the day-by-day problems of the industry and do not really perceive the complex economic and political logic of the global oil competition game. Keen short-term decisions may deteriorate the long-term competitiveness of the industry. ANP may not have enough power to resist against such political forces.

In general, concession arrangements seem much more vulnerable to such attacks. In PSCs, the host government and the oil companies keep their interests much closer. Since the oil rent reverts to government in the form of oil rather than cash, the oil men involved in the business retain more decision control and seem to be less vulnerable to external influences of authorities whose only interest is the cash flow.

Similar external difficulties are born in the event of major changes in the fiscal system of the country. The Brazilian fiscal restructuring continues to be discussed and major changes in the taxation policy can be expected in the near future, with significant alterations in the modus operandi of the oil companies. This is a political risk for the oil companies and may influence their investment decisions. Again, PSCs would likely be more flexible to deal with and less vulnerable to such situation. In a PSC, ANP could negotiate a higher share of oil to a contractor in order to compensate for a change in the overall economics of a project due to major variation in the governmental taxation policy. An important part of the rental split between the oil authority and the contractors would be agreed upon and changed if necessary, without direct involvement with the fiscal and economic authorities. On the other hand, a concession agreement may not be flexible enough to allow the parts follow the business economic volatility. Even if ANP were conscious about this need, it would likely find resistance within the government to renegotiate the fiscal terms of a concession already granted. The idea of renegotiating the “value of a public service” would presumably raise political pressures. This lack of flexibility may create problems for concession arrangements in an environment of high fiscal risks.

3.2. The issue of fiscal evasion 

Another aspect is that the establishment of fiscal instruments related to the NPL is completely different from giving to ANP the necessary capability to levy them and survey their payments. Concessions can easily be adopted in those countries where the fiscal system is sufficiently developed to avoid tax evasion. Countries with a less developed fiscal system may prefer to use PSCs, which seem to be simpler to administer. Although Brazil has already a quite sophisticated (although sometimes said chaotic) fiscal structure, the point is that Petrobrás has never been adequately controlled and enforced to pay all the taxes.

Since its origin, the Brazilian NOC has been enjoying fiscal privileges.
 The government accepts this situation because the company ends up by funding a series of subsidies applied to different fuels.
 At the end, the Treasure and the firm maintain a very intricate and with low transparency accounting system where credits and debts should cancel one another. 

Hence, a specific oil taxation system has never existed in Brazil and the situation shall remain unchanged until the enactment of the “Government Take Decree”. The instruments to collect and control those taxes are not in place yet. The new culture based on an independent authority that will audit and enforce the payment of taxes must still be consolidated. ANP will have to develop everything from nothing and that will certainly take some time before it will be working in tune.

If tax evasion starts rising, we may expect terrible problems in the future. First, because it is not guaranteed that Brazil will be better off with the overture of its oil sector. Under a concession system, the economic and social benefits of offering the country’s oil reserves to third parties come precisely from tax revenue. In this case, tax evasion fatally leads, inter alia, to a complete failure of the system. Secondly, because the NPL and ANP will be questioned and the case for a third wave of Brazilian oil nationalism will probably be made, representing a major backsliding in the current liberalisation process. 

To deal with this initial difficulty more appropriately, the NPL could have previewed both a concession arrangement and a PSC. Firstly, ANP and Petrobrás would celebrate concession contracts to all those areas which will be kept into the Brazilian state company’s hands and where the Brazilian NOC will keep working alone. Most of the current Brazil’s oil patch, over which Petrobrás is campaigning to retain independent control, including all the most prized fields from the Campos Basin, falls into this group. ANP would learn how to apply and control its fiscal provisions with Petrobrás’ concessions. Any failure to avoid a tax evasion will be translated into a wealth transfer from ANP to Petrobrás. Nevertheless, as long as the Federal government maintains its majority interest in the company, the tax evasion issue (or at least its consequence) will be limited. ANP would thus have the possibility and time to learn about and to sharpen its “fiscal knifes”.

As a second stage, ANP could celebrate PSCs with other operators, where a joint venture with Petrobrás would be required. It would be adopted a normal approach found in many States, especially the less developed countries (LDC). At present, this obligation does not represent a serious limitation, as most potential investors willing to enter the Brazilian oil sector seek to do so by signing JVs or Joint Operating Agreements (JOAs) with Petrobrás. 

The use of this approach based on a PSC instead of concessions as proposed by the NPL would draw ANP and Petrobrás near each other. The government would rely upon ANP, but also on Petrobrás’ expertise, to negotiate with and survey the behaviour of other investors. In these projects, Petrobrás, by defending its share in the produced oil, would automatically stick up for the governmental interests rather than for the private counterparts. The rents would then be transferred to ANP by pricing this oil at international levels.

There could arise some difficulties in the Petrobrás/ANP relations that should be cleared up, but ANP’s negotiators and auditors would definitively have more time to learn the best way of controlling expenditures and costs as well as examining the oil company’s accounts, without delaying investment programs. In the middle term, the ANP would be free and prepared to chose between concessions, PSCs or a combination of both, according to its own policy. Petrobrás would no longer have to play any governmental role that would be exclusively entitled to ANP. Gradually, Petrobrás would become an ordinary player, as any other company.

With this gradual transition, Brazil would probably be better off in terms of guaranteeing its share in the oil rents. By adopting a concession arrangement only, the NPL has clearly separated the interests of Petrobrás and ANP. Aiming to quickly transform the “monopolistic behaviour” of Petrobrás, the law has introduced a sharp rupture in the institutional order without providing ANP with enough time to acquire the necessary expertise. Petrobrás is being required to change its culture and operate as a typical private company. It is responding very rapidly to this new order. Nevertheless, in the short term, a more co-operative relation between the ANP and Petrobrás would be more beneficial in order to protect the national interests. As a matter of fact, conflict of interests between the NOC and the regulator can hardly prove beneficial for the country.

3.3. The transfer of concession rights

The NPL, in its Article 29, states that the concession contracts are transferable provided that the contractual terms are preserved and all ANP’s requirements established to potential concessionaires are matched. It is up to ANP to approve or not any transference of contracts. 

This provision is aligned to the international procedure and may be very useful for Brazil. The permission to transfer contractual rights and obligations constitutes a common practice in the oil world.
 This practice has great importance within the logic of petroleum activities. The concession transfer allows the substitution of companies willing to discontinue their activities in a certain area or country (for example, as part of a geographic restructuring program), or those entangled in serious financial problems. The eradication of such inadequate companies tends to be positive to the host country.

In addition, the concession transfer allows the companies to modify their strategic positioning. As soon as the production areas start reaching their maturity period, the companies tend to change their assets as a way to optimise the use of infrastructures, to reduce costs and increase the rates of recovery of fields. Very often, the transfer of a mature concession to a smaller, but more specialised company, that is used to deal with such kind of activity, allows to extend the productive life of a field, maximising its use. This phenomenon also denotes an important gain to the host country.
 Thus, the NPL definitively did well by foreseeing concession transfers in its article 29.

Nevertheless, this topic is far from being a common sense in the Brazilian jurisprudence. The NCL, in its Article 26 & 27, also admits sub-concessions and the transfers of concession rights, subject to the approval of the competent concession granting authority. This principle would be supported by the Paragraph 3, Article 176 of the Federal Constitution, which treats specifically of concession transfers in the case of mineral activities and hydroelectric exploitation.

For concessions of public services though, the Article 175 of the Federal Constitution states that the leasing of any concession and/or permission must always be pursued through a competitive bidding. This Article opens room for a great deal of controversies on whether or not the transferring provisions established both in the NPL and the NCL are constitutional.

To some extent, such disposition seems to hurt a fundamental principle of concession arrangements, that is, the competitive granting. If a company can get a concession and then transfer it (partially or totally) to another company that has not participated in the bidding process, one can make the case where two companies can try to cheat from the beginning in order to lower the up-front costs of bids. Another undesirable case would be the one where a company would try to transfer a mature area to smaller companies in order to avoid the abandonment costs of the activities. The new leaseholder would still exploit the fields a number of years, during their declining phase, however, being a too small firm, it would end up by declaring financial default or incapacity to fulfil their decommissioning obligations.
 

We may allege that ANP should be able to analyse any concession transfer requirement and judge of its convenience or not for the country (giving or not its approval). However, we may also argue that such approach goes against a constitutional principle that is not applied only to the firms but also to the government. Moreover, it is contrary to the new trends in the administrative law and the new doctrines regarding the best practices in public administration, which strongly suggest the need of reducing the place for subjectivity from regulators and public authorities.

Once again, it seems that ANP should work hard to define new contractual formulas that are more flexible and easier tobe adapted to the current reality of the oil business. The exclusive adoption of concession contracts may prove to be a very rigid solution.

4. Conclusion

This paper has focused on some guiding contractual aspects of the liberalisation process in the Brazilian oil industry. We have discussed about the origin and meaning of Brazilian concession contracts, showing that such arrangement has sought to maintain an old national tradition of seeing the oil business as a public service that must be governed through concessions leased and regulated by a governmental agency, in the specific case ANP. At the same time, we noted that the best way for the construction of this new oil order would ideally include the preservation of an important role for the Brazilian NOC, Petrobrás. There followed a description of the difficulties that may arise in the early stages, if the system is only based upon concession agreements. It is worth noting that at this point, a short-term lack of experience of ANP has to be considered. We thus recommended the adoption of another type of contractual device, the PSCs. At this level, both Petrobrás and ANP could be the Brazilian party of the contract. After the necessary experience has been achieved by ANP, there could be a second stage, in which Agency could choose between concession contracts, PSCs or a combination of both. This contractual engineering would provide ANP the flexibility that the Agency certainly needs to adequately implement its policies.

Such proposed changes can not be made directly by ANP. They need approval from the National Congress, under the form of a new law, amending the NPL in order to adopt other types of contractual instruments, in addition to concession contracts. ANP can unquestionably use its political influence to get from the Congress the support the Agency needs to perform its attributions in a more favourable way. This effort would positively bring higher economic and social benefits for the nation, while still making Brazil an interesting destination for international investment.

Abbreviations

ANP
                                      National Petroleum Agency

                                               (Agência Nacional do Petróleo)
ATA

 Agreement for Technical Assistance

bbl


        
                        Barrel

BOPD


              Barrels of Oil Per Day

CNP 


      National Petroleum Council 

                                             (Conselho Nacional do Petróleo)
IOC


       International Oil Company

JOA


       Joint Operating Agreement

JV


  
             Joint Venture

LDC


        Less Developed Countries

MOU

               Memorandum of Understanding

NCL
               New Concessions Law (Law N( 8,987/97)
NOC


              National Oil Company

NPL

  New Petroleum Law (Law N( 9,478/97)
PSC


     Production Sharing Contract

RSC


               Risk Service Contract

 $
   


  United States Dollar




References





� Law N( 9,478 of 6 August 1997.


� Law n( 9,478/97 revokes Law n( 2,004/53.


� See, for example, Patrícia Oliveira and Nélia Marques, “Senado aprova diretoria da ANP”, in  Gazeta Mercantil, 16/01/98, p. A-6; José Casado, 9 “Petróleo sob unidade de comando” in Gazeta Mercantil, 19/01/98, p. A-9; and Cesar Borges, “Mais ‘oleo e menos monopóplio” , in Jornal do Brasil, 17/01/98, Caderno de Economia, p. 1.


� Petrobrás is entitled to apply (and has already done so) for acquiring the rights over the areas where the State Oil Company was already performing activities (See Law 9,478/97, Arts. 31 – 35). The Brazilian NOC is asking ANP to let it keep 240 producing fields, of which 58 would be open to partnerships with other investors (national and foreign companies); 60 undeveloped commercial fields, of which 23 would be open to joint ventures; and 133 exploration areas, of which 44 would be available for partnerships.


� The major difference between a PSC and a concession contract is that, in the former, the host country and the oil company share production in accordance with stated percentages, with the oil company funding exploration and operations and recovering costs from a portion of production. The concession arrangement, instead, gives the oil company direct ownership for the petroleum produced. The host country is entitled to a portion of the oil rents through several monetary instruments such as royalties; bonuses; annual payments of a prescribed sum per Km2 comprised in contracted areas; or a special participation hooked to well productivity.


� See Zhiguo Gao, INTERNATIONAL PETROLEUM CONTRACTS: Current Trends and New Directions, (London: Graham & Trotman / Martinus Nijhoff, 1994), pp. 66-93.


� Source: P. S. Smith, OIL AND POLITICS IN MODERN BRAZIL, (Toronto: Macmillan Company of Canada ltd., 1976), p. 74, in Gao, supra note 9, p. 110.


� See Petrobrás homepage in Internet: � HYPERLINK http://www.petrobras.gov.br ��http://www.petrobras.gov.br� / lay1ciap.htm  updated on 20/11/97.


� E.g., Joint Ventures (JVs) in Norway, Modern Concessions in Thailand and PSCs in Indonesia.


� China’s hybrid contract, a combination of elements from Norway’s JVs, Indonesia’s PSCs and former Brazil’s RSC, are good examples.


� See Law n( 9,478/97, Art. 45. The NPL just defines the specific taxation system for petroleum exploration and production (E&P) activities. The law will be complemented by a “Government Take Decree”, which will regulate the calculation of tax rates and values, and will make part of the Concession Contract of ANP. However, the “Government Take Decree” is not fully prepared and signed by the President of the Republic.


� See Luis Carlos Simões, Aspectos Tributários e Fiscais na Exploração e Produção de Petróleo e Gás Natural: A tributação do óleo cru e do gás natural no cenário da nova legislação do setor. In Petróleo & Gás 1997/98 – IRR Seminar, held in Rio de Janeiro, June 23-25, 1997.


� As shown by Simões, ibid., .Petrobras has often enjoyed special privileges in the imports of necessary equipment and services for its activities. Moreover, although the Law n( 2,004/53 had already established that Petrobrás should pay royalties out of its internal production, the payment and calculation of this levy were never completely transparent. Royalties were taken at a flat rate of 5%, with no special provision for highly productive wells. In a historical perspective, during the 1970s and 80s, the 5% flat rate paid by Petrobrás was very low as compared with what international oil companies were paying in other parts of the world. In addition, the royalties calculation took a low base value as a reference, because the government fixed the price of domestic oil much lower than the international oil prices.


� Pró-álcool, the government’s programme for the incentive of use of ethanol as a vehicular fuel is a good example. Diesel subsidised by gasoline is another.


� The transfer of exploratory / production rights is a customary provision in United Kingdom’s Joint Operating Agreements (JOAs), Indonesian PSCs, Thai modern concession agreements and, not surprisingly, in Brazilian RSCs signed by Petrobrás in the 70s and 80s.


� This practice is increasingly popular in traditional oil producing States. Venezuela is a good example.


� Decommissioning has become a major concern in the modern petroleum industry. The high costs involved and the pressure from environmental organisations and environmentalists are two of the primary reasons.





0

